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CIRCUIT COURT OF GREENSVILLE COUNTY, VIRGINIA. 

Annie T. Tillar v. E. K. Lashley.* 

1. Constitutional Law — Authority of the General Assembly to repeal local, special 

or private laws — Constitution of Virginia (1902), sec. 63, svb-sec. 16. Sec. 63, 
sub-sec 16, of Constitution of 1902, providing that the "General Assembly 
shall not enact any local, special, or private law affecting or regulating 
fencing or the boundaries of land, or the running at large of stock" was not 
intended to prevent the repeal by the General Assembly of local, special or 
private laws on those subjects. 

2. Constitutional Law — Authority of General Assembly to repeal local, special, or 

private laws — Constitution of Virginia (1902), schedtde, sec. 1. Sec. 1 of the 
Schedule, Constitution of 1902, providing that "The common law and the 
statute laws in force at the time this Constitution goes into effect, so far as 
not repugnant thereto or repealed thereby, shall remain in force until they 
expire by their own limitation, or are altered or repealed by the General 
Assembly," was intended to give the General Assembly the power to repeal 
a local, special, or private law in force at the time the Constitution went 
into effect. 

3. Constitutional Law — Authority of General Assembly to repeal local, special, or 

private laws— Constitution of Virginia (1902), see. 64. From the express 
authority to repeal a general law, given by sec. 64, Cons. 1902, it cannot 
be inferred that the authority to repeal a special law is withheld. 

The opinion states the case. 

B. B. Davis and 8. V. Souihall, Jr., for the plaintiff. 

GeOrge P. Barham, for the defendant. 

Hon. J. F. West, J. 

The defendant's cattle were allowed to go at large upon the 
plaintiff's lands. The plaintiff claimed that the boundary line of 
her lands constituted a lawful fence, and swore out a warrant 
against the defendant for damages for alleged trespass of the lat- 
ter's cattle upon her premises. The Justice rendered a judgment 
against the defendant, from which he appealed to this court. 

The plaintiff contends that the act of the General Assembly of 
Virginia, approved March 3, 1903, found in the Acts, Extra Ses- 
sion 1902-3-4, page 71, entitled "An Act to repeal an act approved 
March 25, 1902, entitled 'An Act to make the boundary lines of 
lots and tracts of land in Greensville county a lawful fence,' " is 
unconstitutional and void, on the ground that the legislature is 

* Reported by C. B. Garnett. 
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inhibited by the Virginia constitution, which became operative on 
July 10, 1902, from enacting a local law, affecting or regulating 
fencing or the boundaries of land, or the running at large of 
stock; while the defendant claims that said act is valid and that 
he has the right to permit his stock to go upon the plaintiff's un- 
enclosed lands. The principal question, therefore, presented for 
the decision of this court is the validity of the said act of March 
3, 1903. Is said act constitutional and valid? 

Courts never declare an act of the legislature invalid, unless, 
in their judgment, its nullity and invalidity are placed beyond 
reasonable doubt. It is presumed that they are constitutional, un- 
less they manifestly infringe on some provision of the consti- 
tution. 

The General Assembly possesses legislative power, except such 
as is prohibited by the constitution, by express words, or necessary 
implication. 

The constitutional provision above referred to, so far as ap- 
plicable here, reads as follows: "Section 63. . . . The General 
Assembly shall not enact any local, special or private law in the 
following cases: . . . 

"16. Affecting or regulating fencing or the boundaries of lands, 
or the running at large of stock." 

While this section, when literally construed, and read alone, 
may seem to sustain the plaintiff's contention, yet, when read in 
conjunction with section 64 of the constitution and section 1 of 
the schedule appended thereto and as a part thereof, it is evident 
that the purpose of section 63 was to prevent legislation of a 
local or special character, like the Act of March 25, 1902, declar- 
ing that in Greensville county the boundary lines of lots and 
tracts of land should constitute a lawful fence, and not to prevent 
enactments which would get rid of legislation of that character 
which was already in effect. 

Section 64 provides as follows : . . . "Any general law shall be 
subject to amendment or repeal, but the amendment or partial re- 
peal thereof shall not operate directly or indirectly to enact, and 
shall not have the effect of the enactment of a special, private, or 
local law." 

Section 1 of the schedule provides that, "The common law and 
the statute laws in force at the time this constitution goes into 
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effect, so far as not repugnant thereto or repealed thereby, shall re- 
main in force until they expire by their own limitation, or are al- 
tered or repealed by the General Assembly." 

The authority to repeal a general law, under section 64, fur- 
nishes no argument that the power to repeal a special law is with- 
held, but was intended to prevent the repeal of a general law from 
operating to defeat the purpose of section 63. And certainly not, 
when read with section 1 of the schedule, supra. This section of 
the schedule was manifestly intended to give the legislature, in 
express terms, the power to repeal any law — general or special — in 
force the day the constitution went into effect, subject only to the 
inhibition contained in section 64, that the repeal of a general law 
should not have the effect of the enactment of a special, or local 
law. 

The constitution is prospective in its nature. The object of 
section 63 was to prohibit the passing of laws which will operate 
upon one locality alone to the exclusion of others, in the same gen- 
eral category; and not to prevent the repeal of special laws, which 
is the only way the legislature can make the laws general on certain 
subjects. It seems contrary to every principle of reason and public 
policy to hold that the framers of the constitution either intended 
to tie, or that they have tied, the hands of the legislature to the extent 
that it is powerless to repeal an unjust or objectionable statute, 
simply because it is local in- its application. 

This is a case of first impression in Virginia, but similar ques- 
tions have been passed upon by the courts of other states. 

The constitution of Pennsylvania, 1873, prohibited local or spe- 
cial legislation upon many subjects and it was held that such in- 
hibitions did not change the rules relative to the repeal by legisla- 
tion of local laws existing when it was adopted. See Mallory v. 
Reinhard, 115 Pa., 25. 

The Missouri constitution of 1865,, contained the following pro- 
visions: Art. IV., section 27 — "The General Assembly shall pass 
no special law for any case for which provision can be made by 
general law, but shall pass general laws providing, so far as it may 
deem necessary, for the cases enumerated in this section, and for 
all other cases where a general law can be made applicable." And, 
Art. XII, section 3 — "All statute laws of the State now in force, 
not inconsistent with this constitution, shall continue in force until 
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they shall expire by their own limitations, or be amended or re- 
pealed by the General Assembly." 

The legislature of Missouri passed an Act, amending the charter 
of a railroad company, which was in force when the constitution 
was adopted, and it was contended that this act was invalid, on 
the ground that the legislature should have enacted a general law 
providing for the amendment of charters. The court, in passing 
upon this question, held that Art. IV., section 27, was intended 
to have a prospective operation, and apply only to laws passed after 
the adoption of the constitution; and that Art. XI, section 3, ex- 
pressly delegated to the legislature the power to amend all laws 
in force prior to the time the constitution went into operation. 

State of Mo. v. Cape 0. & State Line R. R., 18 Mo. 468. 

For the foregoing reasons and upon the foregoing authorities, 
the court is of the opinion that the act approved March 3, 1903, is 
constitutional and valid, and doth so adjudge and order. And it. 
is therefore considered by the court that the judgment heretofore 
entered in this case by Justice James C. Field be reversed and an- 
nulled, and that the defendant recover of the plaintiff his costs by 
him in this behalf expended. 



